
BEFORE T HE ILLINOIS POLLUTION CONTROL BOARO 

PEOPLE OF THE STA f E OF ILLINOIS. ) 
b): Ll A tvtADIGAN. Attome) 
General of the State of Illinois. 

Complainant, 

V. 

) 

) 

) 

) 
) 
) 

) 
MESSENGER AUTO, INC .. d/b/a ) 
Messenger Auto & Recycl ing, WILLIAM ) 
E. MESSENGER. SR., an individual, and ) 
WILLIAM M. MESSCNGER, JR., an ) 
indi\ idual. ) 

) 

Respondents. ) 

PCB No. 13-40 
(Enforcement - Land) 

NOTICE OF FILING 

To: See attached sen ice list 
(VIA CLECTRONIC FILING) 

.PLEASE TAKE NOTICE that I have today tiled with the Office orthc Clerk of the 
Pollution Control Board by electronic 1iling the fo llowing Motion for Relief from I Tearing 
Requirement and Stipulation and Proposal for Settlement copies of \\hich are attached and 
hereby sened upon you. 

Dated: April 9, 20 13 

Jamie Da\ idson 
Assistant Attorne) General 
Environmental Bureau 
Illinois Attorney General's Oflicc 
69 W. Washington Street, Suite 1800 
Chicago, Illinois 60602 
(312) 814-6Q86 

LISA MADIGAN 
Attorney General 
State of Ill inois 
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CERTIFICATE OF SERVICE 

L Jamie Davidson. an Assistant Attorney General, certify that on Lhe 9th day of April 

2013, caused to be served the foregoing Motion for Relief from Hearing Requirement and 

Stipulation and Proposal for Settlement to the parties named on the attached Service List, by 

electronic transmission and depositing same in postage prepaid envelopes with the United States 

Postal Service located at 100 West Randolph Street, Chicago, Illinois 60601. 

-~---
Jamie Davidson 
Assistant Attorney General 
Environmental Bureau 
Illinois Attorney Generars Ollice 
69 W. Washington Street. Suite 1800 
Chicago, Illinois 60602 
(312) 814-6986 
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John 1 hcrriault 
Clerk. Illinois Po ll ution Control Board 
(by elcctroni filing) 

Bradley P. Halloran 
Hearing Officer 
Tllinois Pollution Control Board 
James R. fhompson Center. Suite 11-500 
100 W. Randolph Street 
Chicago. Illinms 60601 
brad.halloran(u) illinois.gov 
(b)' e-mail) 

William M. Messenger. •\gcnL 
Messenger Auto. Inc. 
7319 W. Ridge Lane 
Cherry Valley. IL 61 0 16 
(by e-mail) 

William M. Messenger. Jr. 
Messenger Auto & Recycling 
7319 W. Ridge Lane 
Cherry Valley. lL 61016 

William E. Messenger. Sr. 
802 E. Jcllcr'ion Street 
Oregon. IL 61061 

Service List 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

PEOPLE OF THE STATE OF ILLINOIS, ) 
by USA MADIGAN, Attorney ) 
General of the State of Illinois, ) 

Complainant, 

V. 

MESSENGER AUTO, INC., d!b/a 
Messenger Auto & Recycling. WILLIAM 
E. MESSENGER. SR .. an individual. and 
WILLIAM M. MESSENGER, JR., an 
individual. 

Respondents. 

) 

) 
) 

) 
) 

) 

) 

) 

) 

) 
) 

) 

PCB No. 13-40 
(Enforcement - Land) 

MOT ION FOR RELIEF FROM HEARING REQUIREMENT 

NOW COMES Complainant, PEOPL[ OF THE STATE OF ILLINOIS. by USA 

MADIGAN, Attorney General of the State oflllinois, and pursuant to Section 3l(c)(2) of the 

Ill inois Environmental Protection Act("AcC), 415 ILCS 5/3 1(c)(2) (2012), moves that the 

Illinois Pollution Control Board ("'Board") grant the parties in the above-captioned matter relief 

from the hearing requirement imposed by Section 3 l (c)(l) of the Act 415 ILCS 5/31 (c)( I ) 

(20 12). In support of this motion. Complainant states as fo llows: 

1. The Complaint in this matter alleges violations of Sections 55(a)( 4 ), 55( e). and 

55(k)(l ) ofthe Act, 41 5 ILCS 5/55(a)(4), 55(e), and-55(k)(l) (2012), and Sections 848.202(b)(4) 

and 848.202(b)(5) of the Board Tire Regulations. 35 Tll. Adm. Code 848.202(b)(4) and 

848.202(b)(5). 

2. The parties have reached agreement on all outstanding issues in this matter. 

3. 1 his a&rreement is presented to the Board in a Stipulation and Proposal for 

Settlement filed this same date. 
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4. All parties agree Lhat a hearing on the Stipulation and Proposal for Settlement is 

not necessary. and respectfully request relief from such a hearing as allowed by Section 31 (c)(2) 

of the Act, 4 15 ILCS 5/3l(c)(2) (2012). 

WI ll· Rl· FORE. Complainant. PEOPLE OF Ti lE S r/\ 11: OJ· ILLINOIS. hereby requests 

that the Board grant this motion for relief from the hearing requi rement set forth in Section 

31(c)( l )ofthcAct.·H5 1LCS S/3l (c)( l)(2012). 

BY: 

DA'L J: : April9. 2013 

Respectfu lly submitted, 

PEOPLE OF I'II E S'l ATE OF ILLINOIS 

I ISA MADIGAN 
/\ttomey General 
State of Illinois 

/\ssistant /\ttorne} General 
Environmental Bureau 
Ill inois Attorney General's 011ice 
69 W. Washington Street. Suite 1800 
Chicago. Illinois 60602 
(312) 814-6986 
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BEFORE THE ILLINOIS POLLUTIO~ CO~TROL BOARD 

PEOPLE OF THE STATE OF ILLINOIS, ) 
by USA MADIGAL'\J, Attorney ) 
General of the State oflllino is, ) 

Complainant, 

v. 

MESSENGER AUTO, INC., d/b/a 
Messenger Auto & Recycling. WILLIAM 
E. MESSENGER, SR., an individual. and 
WILLIAN! M MESSENGER, JR .. an 
indiv iduaL 

R~5pondents. 

) 

) 
) 
) 
) 
) 
) 
) 
) 

) 
) 

) 

PCB No. 13-40 
(Enforcement - Land) 

STIPULATIO~ AND PROPOSAL FOR SETTLEMEl\'T 

Complainant, PEOPLE OF THE STATE OF ILLINOIS, by LISA MADIGAN. Attomcy 

General of the State ofTII inois. the IUinois Environmental Protection Agency ("Illinois EPA"), 

and MESSENGER AUTO. INC .• d/b/a Messenger Auto & Recyc ling. WILLIAM E. 

MESSENGER, SR .. an individuaL and WILUAM M. MESSENGER. JR., an individual 

r·Rcsponc.lents''). (collectively "Parties to the Stipulation"). have agreed to the making ofthis 

Stipulation and Proposal for Settlement ("Stipulation") anc.l submit it to the Ill inois Pollution 

Contro l Board ("Board") for approval. This stipulation of facts 1s made and agreed upon for 

purposes of settlement only and as a factual bas1s tor the Board's approval ofthis StipulatiOn and 

issuance of relief. None of the facts stipulated herein shall be introduced i11to evidence in any 

other proceeding regarding the violations of the Illinois Environmental Protect ion Act ("Act") . 

..J.l5 ll CS 5/ l, ct seq. (2010). and the Illino1s Pollution Control Board Regulat ions ("Board 

Regulations"), alleged in the Complaint except as otherwise provided herein. It is the inlenl of' 

the Parties to the Stipulation that it be a final adjud1cation of this matter. 
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I. STATEMENT OF FACTS 

A. Parties 

1. On Fcbmary 1, 2013 a Complaint was filed on behalf of the People of thc State of 

Illinois by Lisa Madigan, Attorney General of the State of Illinois, on her own motion and upon 

the request of the Illinois EPA, pursuant to Section 3 I of the Act, 415 ILCS 5/3 1 (20 I 0), aga inst 

the Respondents. 

2. The [l! inois EPA is an administrative agency of the State oflllinois, created 

pursuant to Section 4 of the Act. 415 ILCS 5/4 (20 10). 

3. At all times relevant to the Complaint, Respondent Wil liam E. Messenger. Sr. 

("Messenger, Sr."), an mdividual, has been a resident of the State of Illinois. 

4. At all times relevant to the Complaint, Respondent William M. l'vkssengcr. Jr. 

(''Messenger. Jr."), an individual, has been a resident of tbe State of illinois. 

5. At all times relevant to the Compla int, Messenger, Sr. and Messenger. Jr. owned 

the propcny at 4613 Walden Road, Byron, Ogle County. Illinois ("Faci lity" or "Site''). 

6. At a ll times relevant to the Complaint, Respondent Messenger Auto Inc., d/b/a 

Messenger Auto & Recycling ("Messenger Auto"), was an Illinois corporation in good standing. 

Messenger Auto operates a discarded tire business at the Site. Messenger Auto processes tires 

either by removal by a tire transporter to a recycling company or by placing tires inside junk 

vehicles that arc cmshetl anJ transferred to a recycler in Sterling, Tllinois. 

7. Re~pondent Messenger. Jr. was. at all times relevant to the Complaint, an operator 

of the Site Messenger, Jr. directs the day-to-day operations of the Site. including the receipt and 

placement of used tires at the Site. 
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B. Allegations of ~on-Compliance 

(omplamant contends that the Respondents ha .. c \iolatcd the following pro\ isions of the 

Act and Board regulations: 

Count 1: 

Count II: 

VIOlation ofT1re Management Standard~ - Respondents faded to properly 
manage used or v.astc ttres at the S1tc m \Jolation of Section 55(a)(4) and 
(c) ofthe Act. 41 5 JLCS 5 55(a)(4) and (c) (2010). and Section 
848.202(b)(5) of the Board Tire Regulations, 35 Ill. Adm. Code 
848.202(b)l5). 

Failure to Drain Used or Waste Tires of Water - Respondents failed to 
drain used or waste tires of water nt the Site in vio lation of Sections 
55(a)(4), (c), and (k)( I) of the Act, 4151LCS 5/55(a)(4), (c), and (k)(l) 
(2010). and Section 848.202(b)(4) of the Board Tire Regulations, 35 Ill. 
Adm. Code 848.202(b)( 4) 

C. Admission of Viola tions 

The Respondent:> admit to the violations alh:ged in the Complamt filed in thts matter and 

referenced within Section I.B herein. 

II. APPLICABILIT Y 

This Stipulation shall apply to and be binding upon the Parties to the Stipulation. The 

Respondents shall not raise as a defense to any enforcement action taken pursuant to th is 

Stipulation the failure of any of their oflicers, dtrectors. agents, employees or successors or 

asstgns to take such action as shall be required to comply w1th the provision'\ of this Stipulation. 

This Stipulation may b~ used against the Rcspondc:nts in any subsequent enforcement action or 

permit procccdmg as proof of a past adjudication of violation of the Act and the Board 

Regulations for aU violations alleged m the Complaint in this matter. for purposes of Section:-. 39 

ond 42 ol thl.! Act.. -H5 ILCS 5 39 and -t2 (2010). 
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UJ. I)-I PACT 0~ THE PUBLIC RESULTING FROM ALLEGED NON-
COMPLIANCE 

Section 33(c) ofthc Act, 41 5 1LCS 5/33(c) (2010), provides as follows: 

In making its orders and determinations, the Board shall take into consideration 
all the facts and circumstances bearing upon the reasonableness of the emissions, 
discharges, or deposits invo lved including, but not limited to: 

I. the character and degree of injury to, or interference with the protection of 
the health, general welfare and physical property of the people; 

2. the social and economic va lue o f the pollution source; 

3. the suitab ility or unsuitability of the pollution source to tbc area in which 
it is located, including the question ofpriority of location in the area 
involved; 

4. the technical practicability and economic reasonableness of rcducmg or 
el iminating the emissions, discharges or deposits resulting from such 
pollution source; and 

5. any subsequent compliance. 

In response to these fuctors, the Parties to the Stipulation state the follo'-"ing: 

I. lluman health and the environment were threatened by Respondents' failure to 

properly manage and prevent the accumulation of water in used or waste tires. 

2. There is social and economic benefit to the Facility. 

3. Operation of the Facility was and is suitable for the area in which it is located. 

4. Proper management of uscd or waste tires is technically practicable and 

economically reasonable .. 

5. Respondent has subsequently complied with the Acl and the Board r~gulations. 

IV. CONSIDERA TIO~ OF SECTION 42(h) FACTORS 

Section 42( h) of the Act, 415 JLCS 5/42(h) (20 10, effective as of August 23. 20 I I). 
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provides as follows: 

In determining the appropriate civil penalty to be imposed under . . . this Section. 
the Board is authorized to consider any matters of record in mitigation or 
aggravat ion of penalty, including but not limited to the fo llowing factors: 

I . the duration and gravity of the violat ion: 

2. the presence or absence of due diligence on the part of the respondent in 
attempting to comply with requirements of this Act and regulations 
thereunder or to secure relief therefrom as provided by this Act, 

3. any economic benefits accrued by the respondent because of delay in 
compliance with requirements, in which case the cconomtc benefits shnll 
be determined by the lowest cost altcmattvc for achieving compliance: 

4. the amount of monetary penalty wluch wt II serve to deter further 
violations by the respondent and to otherwise aid in enhancing voluntary 
compliance with this Act by the respondent and other persons stmilarly 
subject to the Act; 

5. the number, proximity in time. and gravity of previously adjudicated 
violat ions of this Act by the respondent; 

6. whether the respondent voluntarily self-disclosed. in accordance with 
subsection i of lhis Section, the non-compliance to the Agency; 

7. whether the respondent has agreed to undertake a "supplemental 
environmental project," which means an environmentally benefic ial 
project that a respondent agrees to undertake in sctrlemcnt of an 
enforcement action brought under this Act, but which the respondent is not 
otherwise legally required to perform; and 

8. whether the respondent has successfu lly completed a Compliance 
Commitment Agreement under subsection (a) or Section 31 of th is Act to 
remedy the vio lations that are the subject of the complaint. 

ln response to these factors, the Parties to the Stipulation state a~ follows: 

L From at least February 24. 20 ll to April 30, 20 I 2. or on dates better knov.n to 

Respondents. tbc Respondents operated a tire storage facility. Respondents fai led to proper ly 

manage the tires and failed to prevent water fro m accumulating in used or v .. astc tire!). The 
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v io !at ions posed a risk. to the environment. 

2. Respondents were only somewhat diligent in attempting to come back mto 

compliance with the Act and Board Tire Regulations once the Illinois EPA notified them of their 

noncompliance. Respondents failed to timely fulfill the terms of their Compliance Commltm ·nt 

Agreement ("CCA"), dated May 18, 2011 as they were not in compliance during an Ilhnois EPA 

inspection of the Facility on October 2L 20 11. The Respondents came mto compliance by April 

30. 20 12. or on a date better known to Respondents. 

3 . The used or waste tires in question ultimately must be properly managed, 

disposed or recycled. The costs of doing so have only been delayed and any value rcali;cd from 

this delay is nominal. 

4. Complainant has determined, based upon the specific facts of this m:mer, a 

penalty ofTen Thousand Dollars (S 10,000.00) will serve to deter further violations and aid in 

future voluntary compliance with the Act and Board Tire Regulations. 

5. To Complainant's kno\\- ledge. Respondents have no previously adjudicated 

violations ofthc Act 

6. Self-disclosure is not at issue in this matter. 

7. The scttlcmi::nt of this matter does not include a supplemental em ironment a I 

prOJeCt. 

8. On May 18, 20 ll , a CCA was approved by the Il linois EPA. The CCA stipulated 

that the Respondents would ensure tires would be prevented from accumulating water tmd would 

be properly stored and disposed of. A fo llow-up inspection on October 21, 20 l l revealed the 

Respondents were not storing tires as required by the CCA. Th~ Respondents brought the 

Faci lity into the compliance by April 30. 2012, or on a date better known to Respondents. 
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V. TER1\1S OF SETTLEMENT 

A. Penalt) Pa~ ment 

1.. Thl! Respondents shal l pay a c ivil pena lty in the sum ofTen Thousand Dollars 

($ 1 0,000.00) within thirty (30) days from the date the Board adopts and accepts this Stipulation. 

B. Interest and Default 

l . If the Respondents fa il to make any payment requ ired by th is Stipulation on or 

before the date upon which the payment is due. the Respondents shall be in default and the 

remaining unpaid balance of the penalty. plus any accrued interl!sl, shall be due and owing 

immediately. In the event of defau lt, the Complainant shall be entitled to reasonable costs o r 

collection. mcluding reasonable attorney's fees. 

2. Pursuant to Section 42(g) of the Act. interest shall accrue on any penalty amount 

owed by the Respondents not paid with in the time prescribed herein . Interest on unpaid penalties 

shall begin to accrue from the date such are due and continue to accrue to the date full paym~.:nt 

is recei\ed. Where partial payment is made on any penalty amount that is due. such partia l 

payment shall be tirst applied to any interest on unpaid penalties then O\ving. 

C. Payment Procedures 

I. All payments required by this Stipulation shall be made by certified check or 

money order payable lo the Illinois EPA for deposit into the Environmental Protection Tn1sl 

Fund ("EPTF"). Payments sha ll be sent by f'Lrst class mail and deli\ crcd to: 

Illino is Environmental Protection Agency 
Fi~cal Services 
I 021 North Grand A venue East 
P.O. Box 19276 
Springfield, Illinois 62794-9276 
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2. The case name and case number shall appear on the face of the certified check or 

money order. 

sent to: 

3. A copy of the certified check or money order and any tran:,mittal letter hall be 

Jamie Davidson 
Assistant Attorney General 
Environmental Bureau 
Jllinoas Attorney General's Office 
69 W. Washington Street, Suite I 800 
Chicago, Illinois 60602 

D. Future Compliance 

l. In addition to any other authorities, the Illinois EPA. its employees and 

representatives. and the Attorney General her employees and representatives, shall have the 

right of entry into and upon the Respondents' Facility which is the subject o f this Stipulation, at 

all reasonable times for the purposes of conducting inspections and evaluating compliance status. 

In conducting such inspections, the lllinois EPA, its employees and representatives. and the 

Attorney General, her employees am.! representatives, may take photographs. samples, and 

collect information, as they deem necessary . 

.., This Stapulation in no wa) affects the responsibilnies of the Respondents to 

comply with any other federal, state or local laws or regulat ions. including but not limited to the 

Act and the Board Regulations. 

3. The Respondents shall cease and desist from fu[Ure violations of the Act and 

Board Tire Regulations that were the subject matter of the Complaint. 

E. Release from Liability 

In consideration of thc Respondents' payment of thc $10,000.00 penalty, their 
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commitment to cease and desist as contained in Section V.D.3 above, and upon the Board's 

approval of this Stipulation, the Complainant releases, waives and discharges the Respondents 

fro m any further liability or penalties for the violations of the Act and Board regulations that 

were the subject matter of the Complaint herein. The release set forth above docs not extend to 

any matters other than those expressly spt!cified in Complainant's Complaint tiled on February I . 

2013. The Complainant reserves. and this Stipulation is without prejudice to. all rights of the 

State of Illinois against the Respondents v.ith respect to all other matters. including but not 

limited to, the following: 

a. criminalliability; 

b. liability for fi.tture violation of state, federa l, local, and common Jaws and/or 
regulations; 

c. liability for natural resources damage arising out of the alleged violations: and 

d. liability or claims based on the Respondents' failure to satisfy the requirements of 
this Stipulation. 

Nothmg in this StipulatiOn is intended as n waiver. discharge. release, or covenant not to sue for 

:my claim or cause of action. administrative or judicial. civil or criminal. past or future. m fa\\ or 

in equity, which the State oflllinois may have against any person. as defined by Section 3.315 of 

the Act. -t 15 ILCS 5/3.315, or entity other than the Rc~pondents. 

F. Enforcement of Stipulation 

Upon the entry of the Board's Order approving and accepting this Stipulation, that Order 

is a bind ing and enforceable order of the Board and may be enforced as such through any and all 

available means. 

G. Execution of Stipulation 

The undersigned representatives for the Parties to the Strpulation certify that they are nll ly 
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authorized by the party whom they represent to enter into the tenns and conditions of this 

Stipulation and to legally bind them to it. 

WliEREFORE, the Parties to the Stipulation request that the Board adopt and accept the 

foregoing Stipulation and Proposal for Settlement as written. 

PEOPLE OF TilE STATE OF ILLINOIS 

LISA MADIGAN 
Attorney General 
State ofl tlinois 

MATTHEW J. DUNN, Chief 
Environmental Enforcement/ 
Asbestos Litigation Division 

BY '~itf/::~ 
Ass istant Attorney General 
Environmental Bureau 

DATE: u/?. )J3 
-----4~~,~=----------

RESPONDENTS: 

MESSENGER AUTO, INC. 

BY ------------------------

Its-----------
[Title of signatory] 

DATE: --------------------

WILLIAM E. MESSENGER. SR. 

DATE. ___________ _ 

ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY 

BY a2: ~ 
JOHN J. KJM,ctrc~ ~~ 

DATE: ___..)'----\ __ 2-b __ (~\ 7:;___ __ _ 

WILLIAM M. MESSENGER. JR. 

DATE: ________________ __ 
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authorized by the party whom they represent to enter into the tenns and conditions of this 

Stipulation and to legally bind them to it. 

WHEREFORE, the Parties to the Stipulation request that the Board adopt and accept the 

forego ing Stipulation and Proposal for Settlement as written. 

PEOPLE OF THE STATE OF lLLINOIS 

LISA MADIGAN 
Attorney General 
State of Illinois 

MA TTrTEW J. DUNN, Chief 
Environmental Enforcement/ 
Asbestos Litigat ion Division 

BY: ______________________ ___ 

EUZABETI I WALLACE, Chief 
Assistant Attorney General 
Environmental Bureau 

DATE: __________________ __ 

RESPONDENTS: 

MESSENGER AUTO, INC. 

BY: ,t£~ 
rts Uw 71~d 

[Title of signatory] 

DATE: 

WILLIAM E. MESSENGER, SR. 

i !M.__ t£1-v-
DATE: 1/1 /L3 

ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY 

BY: --------------------------
JOHN J. KIM. Director 

DATE: ------------------------

WILLIAM M. MESSENGER, JR. 

(££, ~~~~ 

DATE: --n~rh.c..u.~~---
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